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existed a natural sense of property — an intuitive conviction of a 
natural right to acquire, possess and enjoy external things. 

But how is this primal idea, this abstract right to be actualized? 
How does an individual acquire exclusive title to and dominion over 
a particular thing ? It is mainly to this question that attention has 
been directed by writers on natural law. Chancellor Kent wrote: 
"The exclusive right of using and transferring property follows as a 
natural consequence from the perception, and admission of the right 
itself." Grotius and Pufendorf base the right on social compact; 
holding that there must have been a previous implied assent that the 
first occupant should become the owner. But Locke, Blackstone, 
Barbeyrac and others insist that such implied assent or tacit agree- 
ment is not essential ; that the right is created by the act of occu- 
pancy, or that it is the fruit of labor. This may be regarded as the 
prevailing and correct view. 

The full recognition of this exclusive right, both as it respects the 
use and the substance of things, was the result of growth and develop- 
ment. Referring to the germinant period of legal ideas, we find that 
he who first began to use a thing acquired a property therein, by 
common consent ; but this property was understood to continue so 
long as the exclusive use or occupancy continued, and no longer. 

This rule was well adapted both to the capacity and the wants of 
man in a rude and undeveloped condition of the race. His nature 
was largely sensuous; he lived mainly in the outtvard, the material ; 
he could not grasp abstract ideas. Hence the truth of the saying that 
"property without possession was too abstract an idea for savage life." 
And hence, also, the fact that mere occupancy or use of external things 
was ample for the few and simple wants of man in the childhood of 
the race. 

But when the population of the earth and the wants of man in- 
creased; when social relations became more complex, and the interests 
of individuals began to clash, the necessity of a more complete title to 
and dominion over subjects of property became apparent. It was seen 
that the possessory owner ought to have a right, not to the immediate 
use only, but to the very substance of the thing used. This advance 
idea was a corollary from the primary, natural sense of property, as 
well as a social necessity ; but the perception and recognition of the 
idea was principally due to the necessity. 

Next, in the natural and logical order of development, came the 
right of transferring both the use and substance of a thing from one 
person to another. Ownership of the substance carried with it the 
^erht of transfer. 
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Finally, the fabric of property rights was completed and crowned 
by the doctrine that no man can be deprived of his property, except 
by authority of law, without his consent. 

Thus, gradually advancing slowly step by step as the exigencies of 
society demanded and enlightened reason dictated, grew up the en- 
lightened and just system of rules and principles which now constitute 
the law of property. First> the intuitive idea of the right of property, 
the natural right of man to exercise dominion over external things ; 
second, the exclusive right of the individual to the use of a thing or 
subject of property while in possession ; third, exclusive right not 
only to the use but to the substance of the thing ; fourth, the right of 
transferring both the use and substance from one person to another; 
and, fifth, the doctrine that a man cannot be deprived of his property, 
except by authority of law, without his consent. 

Thus much has been said — and perhaps more than was necessary — 
to clear the way for an intelligent discussion of literary property. 

And what is literary property? No better definition can be formu- 
lated than that furnished by Mr. Drone in his excellent treatise on 
Copyright. "Literary property," he says, *' is the exclusive right of 
the owner to possess, use and dispose of intellectual productions. An 
intellectual creation without material form may exist in the mind of 
the author. But it is only when embodied in written or spoken lan- 
guage that it can possess the attributes of property ; for it is only by 
language that it can have any being out of the author's mind, that it 
can be enjoyed by others, that it can be identified. There can, then, 
be no property in a production of the mind unless it is expressed in a 
definite order of words. But the property is not in the mere words 
alone — not alone in the form of expression chosen by the author. It 
is in the intellectual creation, which language is merely a means of 
expressing and communicating." 

As the term copyright is often used synonymously with literary 
property, and indifferently to signify both the common law and the 
statutory rit^ht of the author in a literary composition, it should be 
noted that there is an essential difference between the two rights. 

The common law right is the right or property of an author in his 
brain work before publication, and may appropriately be termed common 
law copyright, it being a natural right wholly independent of statute, 
which is recognized and protected by the common law. The statutory 
right is the right of an author in his literary work after publication, 
and may properly be characterized as statutory copyright. It is the 
exclusive right of the owner to multiply, and to dispose of copies of an 
intellectual production — a right secured by statute. 
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The next question in the logical order of discussion is, Has the 
author a natural proprietary right in the products of his brain ? In 
other words, is there such a property- right as common law copyright? 
Varying [he question still, has the literary creator a natural right to, 
and property in, his creatures? 

Such creations, it is confidently, affirmed, have all the attributes of 
property. Adopt the theory that exclusive property orignates in labor, 
and who, of all earth's toiling millions, has a clearer, or better title to 
the products of his labor than the author? 

True, his labor is primarily and mainly intellectual; but it is often 
severe, pro traded and exhausting. No kind of labor is more exacting 
and relentless in its demands, or more consuming to the vital energies. 

If the origin of exclusive property in a thing be referred to pre-occu- 
puney tin; title of the author to his intellectual creations is equally 
clear, for lie, certainly, first has possession of them. 

Sir William lilaekstone, speaking from the bench, said : "A literary 
composition as it lies in the author's mind, before it is substantiated 
by reducing it. into writing, has the essential requisites to make it the 
subject of property. While it thus lies dormant in the mind, it is 
absolutely in the power of the proprietor. He alone is entitled to the 
profits of communicating, or making it public." 

But, strange though it may seem, jurists, publicists and statesmen are 
sometimes met with who repudiate in toto theideaof property in literary 
productions, as a natural or common-law right. Their line of reason- 
ing is substantially this: First. Material substance is an attribute of 
property, and nothing can be the subject of ownership which is not 
corporeal ; second. That identity is essential to exclusive ownership ; 
and, third. Th.it materiality is essential to identity. 

That identity is essential to exclusive ownership is quite true ; but 
that materiality is essential to identity is not true — it is simply a bald 
assumption ; and therein lurks the vice of the reasoning. 

In the celebrated case of Millar vs. Taylor, decided by the Court of 
King's Bench in 1769 — the subject of which was a piratical issue of 
an edition of Thomson's Seasons — Mr. Justice Yates took grouud 
against literary property, and defended his position with much spirit, 
and considerable plausibility. He said, among other things: "But 
the property here claimed is all ideal ; a set of ideas which have no 
bounds or marks whatever, nothing that is capable of visible posses- 
sion, nothing that can sustain any one of the qualities or incidents of 
property. "Their whole existence is in the mind alone; incapable of 
any other modes of acqusitiou or enjoyment than by mental possession 
or apprehension ; safe and invulnerable from their own immateriality ; 
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no trespass can reach them ; no tort affect them ; no fraud or violence 
diminish or damage them. Yet these are the phantoms which the 
author would grasp and confine to himself; and these are what the 
defendant is charged with having robbed the plaintiff of." 

Lord Mansfield, and Justices Aston and Willes maintained the right 
with a strength of argumentation, and wealth of learning, rarely 
equaled in forensic discussion ; and the judgment of the court was 
in accordance with their views. 

The opinion alone of Lord Mansfield, unsupported by his cogent 
reasoning, is entitled to great consideration. He was, in the language 
of Lord Thurlow, "a surprising man; ninety-nine times out of a 
hundred he was right in his decisions and opinions; and, when once 
in a hundred times he was wrong, ninety-nine men out of a hundred 
would not discover it." 

Mr. Justice Thompson, of the Supreme Court of the United States, 
speaking from the bench of Justice Yates' view, said that it " would 
hardly deserve a serious notice, had it not been taken by a distin- 
guished judge." 

It seems hardly credible that a distinguished judge should have 
taken the ground in a solemn judicial utterance, that corporeity is 
essential to property. The merest tyro in law knows that there is a 
kind of property, quite extensive in range, which is loholly incorporeal 
in its nature ; and yet it is distinctly recognized, well defined, and 
fully protected as property in every enlightened system of jurispru- 
dence in the world. 

Subjects of this class of property are denominated "choses in action" 
and sometimes "rights in action ;" and they are defined by approved 
law-writers as " personal property of an incorporeal nature" 

Speaking of this kind of property, Chancellor Kent says: "By 
far the greatest part of the questions arising in the intercourse of 
social life, or which are litigated in the courts of justice, are to be 
referred to this head of personal rights in action." 

Literary property, it should be remembered, consists in the intel- 
lectual creation ; it may be embodied in characters which express and 
convey to others the author's thought, and "imprisoned upon the 
printed page;" but this embodiment is not the essence of the author's 
property, but only the vehicle which conveys it. 

This incorporeal property may exist as perfectly when expressed in 
spoken, as when communicated in written or printed language. A 
poem recited, a lecture delivered memoriter, a song vocalized, an acted 
drama, may have the attributes of property, without a written or 
printed word. Says Mr. Drone: "That greatest creation of ancient 
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genius, the Iliad, has not only preserved its identity through nearly 
thirty centuries, but, according to Jacobs and other Greek scholars, 
it was recited from memory at the Greek festivals for ages before it 
was ' imprisoned in written characters.' " This fact alone refutes the 
objection, that an intellectual creation is incapable of identification, 
and hence lacks an essential requisite of property. It is idle to affirm 
that the literary productions of genius cannot be distinguished from 
each other by persons versed in the belles-lettres. It is a well-known 
fact, that the individuality of a literary composition may be so marked, 
its identity so complete aud enduring, that it will live intact for ages 
iu the memory alone, without writing or print, pass from one gen- 
eration to another, aud, borne upon the wings of fame, encircle the 
earth. 

When viewed in the light of reason, nothing can be more absurd 
than the doctrine that a man cannot have property in the product of 
his brain work. Scarcely more unreasonable is Proudhon's motto 
that "Property is robbery." With a very small investment of time, 
labor and skill, a man may grow a cabbage to feed his perishable body, 
and it becomes bis property, sacred as such in the eye of the law, and 
to the protection of which the whole power of government is pledged. 
But, according to Mr. Justice Yates aud his disciples, if a man of 
transcendent genius creates a grand poem, which ministers to the 
immortal mind, aud becomes itself immortal, he has no rights in it 
which the public are bound to respect; it is an outlaw from birth, 
aud falls a prey to the vandalism of mercenary pirates and literary 
ghouls. 

In the view of snch law and logic, Homer's Iliad, Dante's Inferno, 
Milton's Paradise Lost, or Shakespeare's Hamlet, is nothing in com- 
parison with a cabbage. 

With a small piece of bass-wood, a twenty-five cent jack-knife, and 
an hour's whittling, a boor may manufacture a rude wooden porridge- 
spoon, which is immediately clothed upon with the attributes of prop- 
erty, and becomes his by the force of natural law. But, let a man of 
extraordinary ability, by years of toil and a large expenditure of 
money, produce a literary work which shall contribute much to the 
sum of human knowledge and greatly benefit the race, and it is at the 
mercy of a selfish world or the caprice of an un appreciative legislature 
Such is the logic and such the fruit of the doctrine of no property in 
brain-work. 

As apertinent commentary upon the doctrine, and a fair illustration 
of its injustice, may be mentioned the experience of Sir Archibald 
Alison in the preparation of his History of Europe. In a petition to 
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Parliament for protection, he says among other things, " That, with a 
view to the collection of the materials and the acquisition of the local 
information requisite for a work of such magnitude, it was unavoid- 
ably necessary for your petitioner to visit in person the principal 
countries in Europe, and purchase the works, in all its languages, 
bearing upon so extensive a subject. 

"That during the last twenty-five years your petitioner has, with 
this view, six times repaired to the Continent, and repeatedly visited 
the principal parts of Prance, Italy, Switzerland and Germany ; that 
the cost of these journeys has already exceeded £1,500, and the expense 
of the books found to be necessary for the compilation of the under- 
taking has amounted to above £2,000. If your petitioner lives to 
complete his undertaking, his total expenditure on account of it will 
be about £4,000." 

Yet, according to the doctrine now under treatment, Sir Archibald 
Alison, after twenty-five years of hard labor, during the best portion 
of his life, and an expenditure of $20,000, to produce a great historic 
work, acquired no property in it, aud was entitled to no protection at 
the common law. 

Inasmuch as a common-law property in unpublished works is quite 
generally recognized, and protection for a limited period after publi- 
cation is accorded by statute, it may seem unnecessary to discuss the 
abstract question of literary property. Such discussion, however, will 
serve to characterize some extraordinary features in the judicial his- 
tory of literary property, and point to a just and rational solution of 
important questions involved in the subject 

The distinction between common-law right and statutory right has 
already been noticed. The former is a right existing in literary pro- 
ductions before publication, which possesses the same attribute of 
perpetuity as any other species of personal property ; and it is 
thus recognized and protected by the courts both in England and the 
United States. The latter exists only in works which have been 
publishedy within the meaning, and according to the provisions of the 
copyright law. The statutory right is limited to a term of years ; in 
England forty-two years, or during the life of the author, and seven 
years after his death, in case this should be a longer period ; in the 
United States, to the term of twenty-eight years, with the privilege to 
the author, if living at the expiration of the term, or to his widow or 
children if he be dead, of having the right continued for the further 
period of fourteen years. 

The most extraordinary feature in the whole matter is that, as the 
the law is held, the two rights cannot co-exist in the same work; when 
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the statutory right begins, the common-law right ends, and ends for- 
ever. When a composition is published in print, the common-law 
right of the author is lost ; and if the publication do not conform to 
the provisions of the statute, he secures no statutory right, and is left 
without protection. 

A brief review of the judicial history of literary property will aid the 
discussion; but such review must necessarily be very general under 
our limitation of time. 

The first distinctive copyright statute enacted, in England was what 
is known as the "statute of Anne," passed in 1710. There is clear 
evidence that property in literary productions had then been recog- 
nized by the English courts for a period of at least fifty years ; and a 
strong probability that such recognition extended back to the latter 
part of the fifteenth century, when printing was introduced into 
England. 

The ante-statutory existence of this right must, of course, have been 
due to the common law. 

The statute of Anne was enacted on the petition of proprietors of 
copies praying for more effectual protection of their property, and a 
more adequate remedy for infringement of their rights than was 
afforded by the common law. They asked, among other things, that 
confiscation of the counterfeit copies might be made one of the penal- 
ties. Their prayer for relief assumed the existence of a common-law 
right ; and they never once dreamed that the answer to their prayer 
would deprive them of that right. 

Between the passage of this act, in 1710, and the decision of Millar 
v. Taylor there were not less than five solemn adjudications by the 
English Court of Chancery, sustaining the common -law right, notwith- 
standing the statute of Anne. These causes were decided by such 

jurists as Sir Joseph Jekyl, Lord Talbot and Lord Hardwicke. 

Then came the case of Millar v. Taylor, in which, after elaborate 
argument, and full consideration, it was adjudged by the Court of 
King's Bench, against the opinion^of Mr. Justice Yates, that copyright 
had its foundation in the common law, and was not destroyed by the 
statute of Anne, which was enacted for its more complete protection. 

Five years later, the same question came before the House of Lords, 
on appeal, in the case of Donaldson v. Becket. The lords, as they might 
do, ordered the opinion of the twelve judges upon the questions of law 
involved. Ten of them answered that at common law the author of an 
unpublished literary composition had the right of publishing it for sale, 
and might maintain an action against any person who should publish 
the manuscript without his consent. Prom this view one judge dis- 
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eented. Eight maintained that at common law the author's exclusive 
rights were not prejudiced by publication, while three were of opinion 
that publication was an abandonment of the common-law property. 
Seven maintained that the ownership of literary property wa.s per- 
petual by the common law. Five were of opinion that the statute of 
Anne did not destroy, abridge, or in any way prejudice the common- 
law property in a published work, and did not deprive the author of 
his common-law remedies. Six made answer that the Common-law 
right after publication was taken away by the statute, to which alone 
the author must look for protection. Lord Mansfield, being a peer, 
from motives of delicacy, refrained from giving an opinion ; but it 
was well known that he adhered to the opinion which he so ably 
maintained, while sitting as chief justice of the King's Bench. The 
twelve judges were, in fact, evenly divided upon the important ques- 
tion, whether the statute of Anne had abridged the author's common- 
law right or left it perpetual like other proprietary natural rights. 

Thereupon, Lord Camden, moving the judgment of the house, 
made a most extraordinary harangue against the doctrine of literary 
property. Hi-s attack was vigorous, almost ferocious, and specious, 
but — it must be said — marvelously sophistical. And, strange phe- 
nomenon, chief among his supporters, with speech and vote, was Lord 
Macaulay. The decision of the court below was reversed, and the 
doctrine established that the common-law right of the author after 
publication was taken away by the statute. So the law remains, in 
England, to this day. 

It has been suggested, as an explanation of Lord Camden's course 
on this occasion, that he was influenced by a rivalry between himself 
and Lord Mansfield ; and color of truth is given to this explanation, 
by the language of Lord Campbell in his "Lives of the Chancellors. " 
It is represented by him, that for a long time "these great men had 
contended for the supremacy as law lords in the upper house;" and 
that in one scene, which occurred about four years before the discus- 
sion of the question of literary property, they had a personal contro- 
versy of a very disagreeable character, in which Lord Camden seems 
to have triumphed by the exhibition of more nerve than belonged 
to the "silver-tongued Murray." 

Mr. Justice Yates, while at the bar, had been engaged in the first 
controversy that arose under the statute of Anne, and contended that 
copyright was a monopoly. It is just possible that this circumstance 
may have influenced, to some extent, his judicial opinion ; it does not 
always happen that the prejudices of the barrister are put aside with 
his gown when he dons the ermine. 
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It is not strange that the judgment of the House of Lords caused 
surprise and alarm among men of letters, and especially among book- 
sellers who had large investments in copyrights, which they had un- 
derstood to be perpetual but which now were outlawed. They had 
asked for a fish, and, in the judgment of the House of Lords, Par- 
liament had given them a scorpion. 

In this exigency an appeal was again made to Parliament for relief 
which met with favor from the House of Commons, but failed of suc- 
cess through the hostile attitude of the House of Lords. Efforts to 
secure favorable action by Parliament were renewed from time to time 
till 1842, when they resulted in the present law, which is more liberal 
in its provisions than any prior statute. The last movement, which 
thus resulted, was led in the House of Commons with consummate 
ability by Sergeant Talfourd, whose efforts were aided by petitions 
from some of the most distinguished British authors, including Sir 
Walter Scott, Prof. Wilson, Archibald Alison, Sir David Brewster, 
Thomas Carlyle, Thomas Campbell, Charles Dickens, Eobert Brown- 
ing, Douglas Jerrold, Leigh Hunt, Mary Russell Mitford and Thomas 
Hood. 

A petition of Mr. Hood, not actually presented to Parliament, is so 
full of mingled truth, wisdom and wit, that the temptation to quote 
a few passages from it in this connection is irresistible. It runs thus: 
"The humble petition of the undersigned, Thomas Hood, sheweth — 

"That your petitioner is the proprietor of certain copyrights which 
the law treats as copyhold, but which, in justice and equity, should be 
his freeholds. He cannot conceive how Hood's Own, without a change 
in the title-deeds as well as the title, can become Everybody's Own 
hereafter." * * * 

" That cheap bread is as desirable and necessary as cheap books ; but 

it hath not yet been thought just or expedient to ordain that, after a 

certain number of crops, all cornfields shall become public property.'* 
* * * 

"That when your petitioner shall be dead and buried, he might with 
as much propriety and decency have his body snatched as his literary 
remains." * * * 

"That your petitioner hath two children, who look up to him not 
only as the author of the Comic Annual, but as the author of their 
being. That the effect of the law as regards an author is virtually to 
disinherit his next of kin, and cut him off with a book instead of a 
shilling. 

"That your petitioner is very willing to write for posterity on the 
lowest terms, and would not object to the long credit; but that, when 
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his heir shall apply for payment to posterity, he will be referred back 
to antiquity. 

" That as a man's hairs belong to his head, so his head should belong 
to his heirs ; whereas, on the contrary, your petitioner hath ascertained 
by a nice calculation, that one of his principal copyrights will expire 
on the same day that his only son should come of age. The very law 
of nature protests against an unnatural law which compels an author 
to write for anybody's posterity except his own." 

The judicial history of literary property in the United States may 
be given in few words. 

Prior to the adoption of the Federal Constitution, which was framed 
in 1787, copyright laws were passed in several of the States ; and most, 
if not all, of these laws recognized the common-law right. 

In order to secure adequate and uniform protection throughout the 
United States to literary property, inventions and discoveries, a pro- 
vision was inserted in the Federal Constitution empowering Congress 
" to promote the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive right to their 
respective writings and discoveries." 

Under this power, Congress has, from time to time, enacted copy- 
right laws. The first, passed in 1790, was substantially a copy of the 
then existing English statute — the one used by the House of Lords 
as an instrument for the destruction of common-law copyright. 

In 1834, this act came before the Supreme Court of the United 
States for construction, in the case of Wheaton v. Peters, reported in 
8 Pet. 591, which presented substantially the same questions adjudi- 
cated in Donaldson v. Becket, and our court, in its judgment, fol- 
lowed the English precedent. The judges, however, were divided in 
opinion; Mr. Justice McLean delivered the opinion of the court, 
three of his associates agreeing, two dissenting, and one being absent. 
The dissenting opinions of Justices Thompson and Baldwin are re- 
garded as masterly expositions of the true principles underlying and 
governing literary property. 

If the views now indicated are sound, it follows inevitably that the 
common-law right of property in brain-work has been unjustly stricken 
down by judicial construction. 

The will and caprice of the Legislature is substituted for a God- 
given right. Under the adjudications in England and the United 
States, if the Legislature, not sympathizing with "them literary 
fellers," should refuse all protection, property in literary productions 
would cease with publication in print. Even under the most liberal 
copyright statutes, the author's right is abridged; for if it be a com- 
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mon-law right, it is as much entitled to recognition and protection as 
any other species of property. But the true and righteous rule will 
not prevail until an enlightened and thoroughly aroused public senti- 
ment shall have compelled just legislation, or a second Mansfield 
shall have come to judgment, and broken the shackles of precedent. 

In the meantime, and under the circumstances, authors must seek all 
available remedies, and this leads to the consideration of international 
copyright. 

Our government, it must be confessed, does not occupy an enviable 
position, either in respect of its own copyright legislation, or in ita 
attitude toward international copyright 

Our copyright laws are more illiberal than the English toward 
aliens, and this country has never cordially responded to England in 
her efforts to secure international copyright. As early as 1838 an act 
was passed by the British Parliament, enabling the author of a book, 
first published in a foreign country, to obtain copyright in England, 
on condition that the like privilege should be extended by such 
country to English authors. A similar act on the part of the 
United States would have settled the question on just and liberal 
principles. But such reciprocity would not advance the real or 
fancied interests of American publishers, and their influence was 
potent to prevent it. England has always manifested a willingness, 
nay, a dexire to make with the United States, as with other nations, 
some just and liberal arrangement upon the subject, either by legisla- 
tion or treaty. She has established international conventions with 
Russia, Saxony, Brunswick, Thuringian Union, Hanover, Oldenburg, 
France, Anbalt, Hamburg, Belgium, Spain and Sardinia. But, hith- 
erto, all efforts to effect an arrangement with the United States have 
failed. 

In 1837 the subject came before Ihe Senate of the United States, on 
a petition of British authors presented by Henry Clay. The subject 
was referred to a select committee, consisting of Messrs. Clay, Preston, 
Buchanan, Webster and Ewing, of Ohio. A report from this com- 
mittee — framed presumably by Mr. Clay — soon followed, urging the 
passuge of a law which should secure to foreign authors their copyright 
in this country. The report contains this language : 

"That authors and inventors have, according to the practice among 
civilized nations, a property in the respective productions of their 
genius, is incontestible ; and that this property should he protected as 
effectually as any other property is by law, follows as a legitimate 
consequence. Authors and inventors are among the greatest benefac- 
tors of mankind. They are often dependent exclusively upon their 
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own mental labors for the means of subsistence ; and are frequently, 
from the nature of their pursuits or the constitution of their minds, 
incapable of applying that provident care to worldly affairs which other 
classes of society are in the habit of bestowing. These considerations 
give additional strength to their just title to the protection of the law. 

It being established that literary property is entitled to legal protec- 
tion, it results that this protection ought to be afforded wherever the 
property is situated. A British merchant brings or transmits to the 
United States a bale of merchandise, and the moment it comes within 
the jurisdiction of our laws they throw around it effectual security. 
But, if the work of a British author is brought to the United States, it 
may be appropriated here, and re-published, without any compensation 
whatever being made to the author. We should be all shocked if the 
law tolerated the least invasion of the rights of property in the case of 
the merchandise, whilst those which justly belong to the works of 
authors are exposed to daily violation, without the possibility of their 
invoking the aid of the laws." 

The direct and immediate effect of the delinquency of our govern- . 
ment in this matter is, not only to deny justice to foreign authors, but 
to deprive American authors of all protection for their works beyond 
the limits of their own country. It is said upon reliable authority 
that, according to the statistics of 1878, ten per cent of the works 
issued in England in that year were American reprints. 

There are, also, incidental evils of a serious nature resulting from 
the want of an international copyright law. Under the present status 
there is very little encouragement for young and unknown American 
authors. Publishers find it much cheaper to steal and reprint works 
of popular foreign authors, than to pay this class of American authors 
even a moderate compensation for their productions. Mr. Charles 
Reade says that he is informed by American authors, "that the pub- 
lishers keep copying machines, and the rejected manuscript often 
bears the marks of the machine; and the subject-matter is, in due 
course, piratically used." In his nervous style he draws a graphic 
picture of the young victimized author, which, unfortunately, wears 
too many lineaments of truth. Ho says : "It becomes the old to feel 
for the young ; let me trace that poor young author's heart. He is 
young, and the young are sanguine ; he is young, and the young are 
slow to suspect cold-blooded villainy and greed in men that are rich, 
and need not cheat to live, and live in luxury. He takes his manu- 
script in good faith to a respectable man. He is told that it shall be 
read. There are delays. The poor young man, or young woman, is 
hot and cold by turns ; but does not like to show too much impatience. 
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However, in time, he begins to fear he is befooled. He calls, and will 
have an answer one way or other. Then a further short delay is 
required to re-peruse, or to consider. That delay is really wanted to 
copy the manuscript by a machine. The manuscript is returned with 
a compliment; but the author is told he is not yet quite ripe for pub- 
lication ; he is paternally advised to study certain models (British) and 
encouraged to bring another manuscript improved by these counsels. 
Ods Nestor! it reads like criticism, and paternal advice. The novice 
yields his own judgment; sighs many times if he is a male, if female 
has a little gentle cry that the swine earth is tenanted by, are not asked 
to pity nor even comprehend; and the confiding American youth, 
thinking gray hairs and grave advice must be trustworthy, sets to 
work to discover the practical morit that must lie somewhere or other 
at the bottom of British mediocrity and "decent debility "; he never 
suspects that the sole charm of these mediocre models lies not in the 
British platitudes and rigmarole, but in the Latin word gratis. While 
thus employed, he sees, one fine day, some sketches of life in Califor- 
nia, Colorado, or what not, every fact and idea of which has been 
stolen from his rejected MS., and diverted from its form, and re- 
worded and printed ; while he, the native of a mighty continent, has 
been sent away, for mundane instruction, to the inhabitants of a 
peninsula on the north coast of France." 

The late Mr. Emerson, in his calmer style, wrote thus : 
" There are men in this country who can put their thoughts in 
brass, in iron, stone or wood ; who can build the best ships for freight, 
and the swiftest for ocean race. Another makes revolvers, another a 
power press. But scarcely one of our authors has thrown off British 
swaddling clothes. The great secret of the world-wide success of 
' Uncle Tom ' was its novelty ; it had something peculiarly American 
in it. The works of American authors have been smothered under 
English authors in the American market. Not only has the whole- 
sale system of mal -appropriation most injuriously affected the interests 
of living American authors, but it has a tendency to dwarf down the 
original literature of the United States to a servile copyism, and to 
check the development of the national mind." 

It should be stated in justice to some of our leading publishers, that 
they deny the charge of piracy, and assert that they have been in the 
habit of paying foreign authors for reprints. It appears from letters 
addressed by them to " The Critic," in 1882, that the Appletons had 
paid a ten per cent royalty on the retail price to Herbert Spencer, 
Darwin, Huxley, Tyndall, Lubbock, and others ; that J. B. Lippincott 
& Co. paid Ouida £300 for each of her novels, and as much for some 
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of George' McDonald's books ; that Dodd, Mead & Go. paid Mrs. 
Charles, author of the Schonberg-Cotta Family, thousands of dollars 
for her earlier works, and had continued to pay for her later and less 
popular writings ; and that other publishers had paid, more or less, 
for reprints. 

But, these defensive allegations omit two important facts which ma- 
terially affect the case : First, they do not state that these payments . 
were voluntary, not made in response to any legal obligation which 
the author could enforce ; indeed, the helpless author had no voice in 
the amount paid, and only enjoyed the poor privilege of withholding 
his sanction to an " authorized American edition/' at the hazard of 
losing all by sheer robbery. Secondly, the payments thus gazetted as 
a vindication of our publishers were made upon condition of receiving 
the author's assent to the issue of an "authorized American edition," 
which practically gave them the exclusive right of reprinting in this 
country under the protection from competition afforded by what is 
known as the " courtesy of the trade;" which is near of kin to the 
moral and high-toned rule of " honor among thieves." That the 
privilege of publishing an "authorized American edition" with the 
author's sanction was, at one period, of considerable value to the pub- 
lisher under the courtesy-of-the-trade rule, may be inferred from the 
fact that Wiley's Sons offered Mr. Ruskin $5,000 for the privilege of 
publishing such an edition of his works. 

It is not, therefore, entirely clear to ordinary perception, that the 
payments in question were wholly disinterested. 

But this class of publishers have found that the "courtesy of the 
trade" does not always protect them in their reprints against the 
rapacity of unscrupulous parties. For example, Messrs. Roberts 
Brothers, of Boston, in 1880, issued a circular in reference to unau- 
thorized and cheap reprints of Jean Ingelow's poems. It seems that, 
seventeen years before, they had published the first American reprint 
of her poems, paying her, as they alleged, as though she had been an 
American author legally entitled to it. For a long time no other pub- 
lishers interfered with their monopoly. They had made large expendi- 
tures by advertising and otherwise, and had paid Miss Ingelow the 
aggregate of $18,000. At length a pirate seized upon the unprotected 
property, issued a cheap reprint, which compelled Messrs. Roberts 
Brothers to sell their superior edition at a greatly reduced price, thus 
inflicting a severe blow upon both publishers and author. In this 
particular case, the pirate was an Englishman, who, it seems, had 
been stimulated by the success of American enterprise in this field of 
activity. 
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Until within a comparatively recent period, Ainerican publishers 
had opposed international copyright^ and for no other reason within 
the bounds of knowledge or reasonable conjecture, than the damaging 
effect such an arrangement might have upon their morally contraband 
traffic in the poor author's brain-work. But, experience like that of 
Messrs. Roberts Brothers, in the case named, so affected some of our 
leading publishers as to produce in them a "change of heart." Find- 
ing that the prestige of their "authorized American editions" was 
destroyed, and their enormous profits greatly reduced by the action of 
parties who cared as little for the "courtesy of the trade" as they did 
for the rights of authors, these publishers came to the front and mag- 
nanimously asked for an international arrangement. 

But the work of sanctification was not yet perfect. They were not 
willing, nor are they yet willing to accept the fair and honest scheme 
proposed by England, which is, in effect, that English copyright be 
recognized and protected in the United States, and American copy- 
right in Great Britain; so that a work published in either country 
shall be protected in the other without reprinting, which doubles the 
original cost of manufacture, and thus imposes an extra burden upon 
the reader. On the contrary, they insist that, to entitle an English 
book to protection in this country, it must be reprinted or manufac- 
tured here by a subject or citizen of the United States. What they 
ask is, not protection and justice to authors, but monopoly and pro- 
tection to American publishers. In the language of Mr. William 
Appleton, in a letter to the London Times, they claim that the 
arrangement offered by England is " but a kind of legal saddle for the 
English publisher to ride his author into the American market." 

It cannot be denied that their treatment of this question gives 
some color of truth to the epigram that "publishers drink their wine 
out of authors' skulls." 

There are other interesting and important phases of the subject 
which must be wholly omitted from the present discussion, the proper 
limits of this paper having already been exceeded. 

The only plausible thing that has been said in justification or pallia- 
tion of our national attitude in this matter is, that it furnishes the 
people with abundance of cheap literature. 

There is room for grave doubt, whether the great volume of cheap 
literature which floods the land is, in truth, a blessing to the people. 
Nor is it by any means certain that international copyright would 
seriously diminish the supply of reasonably cheap editions of works 
that are worthy of publication. Different classes of readers would 
squire issues suited to taste and purchasing ability ; and the interest 
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of publishers may, it is believed, be safely trusted to adjust the supply 
to the demand. 

But, whatever the truth may be in these particulars, no claim of 
American publishers for protection, or demand of the public for cheap 
literature, however plausible or urgent, and no question of expediency 
which conflicts with right and justice, is entitled to a moment's favor- 
able consideration. "Justice," it has been well said, "is the highest 
expediency." 
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